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Court of Final Appeal 
FACV 7-9/2013 

Basic Law, arts  33, 39, 41, 
154(2) 
 
BORO  (Cap 383), s 3, 5(2)
(c), 11, 14, and art 3, 11(6), 
12, 14 
 
Immigration Ordinance (Cap 
115), s 2AG, 11, 13, 17G(2), 
20(1)(a), 37C, 37E, 37ZX, 
38AA, 53A 
 
UN ICESCR, art 2, 4, 6, 16, 
17 
 
UN CAT, art 3(1) 
 
UN Convention Relating to 
the Status of Refugees, art 17 
 
 

 

Right to work — ICESCR — Freedom from inhuman 
and degrading treatment — BORO — Freedom of 
choice of occupation — Basic Law —Whether a right to 
work exists for mandated refugees and screened-in tor-
ture victims 
The appellants were either mandated refugees or  
screened-in torture claimants. They made an application 
for permission to work in Hong Kong, which was re-
fused by the Director of Immigration (DoI). They chal-
lenged the decision, arguing that the right to work in 
Hong Kong is constitutionally enshrined in article 14 of 
the BORO, article 6 of the ICESCR, article 33 of the 
Basic Law and in the common law. The appellants also 
argued that the DoI’s denial of the permission to work 
to a protected person who has been in Hong Kong for a 
prolonged period of time amounts to inhuman or de-
grading treatment (IDT) under article 3 of the BORO. 
The appellants failed in their applications in the lower 
courts and, although three of the four claimants had 
subsequently been granted permission to work, they con-
tinued the challenge as a legal point for others in similar 
situations.  

The Court of Final Appeal rejected the arguments that 
the denial of the right to work was constitutionally en-
shrined, yet also rejected that the discretion of the DoI 
should be unrestricted when refusing applications to 
work from those who have been in Hong Kong for many 
years. Throughout the consideration the court relied 
heavily upon the precedent set within Ubamaka v Secre-
tary for Security (2012) 15 HKCFAR 743. 
 
The court dealt with the argument that the right to work 
is enshrined in article 14 BORO by reading this with 
s11 and s5 BORO, which specifically excludes immigra-
tion decisions from the rights offered elsewhere. The 
court noted that s11 follows the wording of the United  
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“Put simply: where IDT 

or a substantial and 

imminent risk of IDT or 

a substantial and 

imminent risk of IDT 

can be shown, the DoI 

must exercise his 

discretion to give 

permission to work” 

Ma CJHC 
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Kingdom’s reservation on behalf of Hong Kong to the ICCPR. The court rejected 
the argument that immigration decisions were only such when related to entrance 
and exit from a country. The court held that the scope of immigration control 
extends to those who have entered and then remain within Hong Kong and their 
activities whilst residents. Therefore in this way, legislation which gives the DoI 
discretion when agreeing to permit a person to work during his or her stay in 
Hong Kong is related to immigration control, which falls outside the scope of arti-
cle 14 BORO. 

The appellants further argued that article 6 ICESCR had been incorporated into 
Hong Kong law through 17G(2), 38AA and 37ZX Immigration Ordinance 
(Cap115) and thus conferred a right to work upon the applicants. The court held 
that article 6 ICESCR cannot be relied upon, as it had not been incorporated 
into Hong Kong law in the way the appellants suggested. Similarly, article 33 
Basic Law conferred a right to choose occupation and not a right to work per se. 
The court therefore held that this provision also did not entail a presumption of 
the right of recognised refugees to work. 

The court also found that there was not a common law right to work in the pre-
sent case, in the light of the effect of s11 of the BORO, article 39 Basic Law and 
the two reservations made in relation to the ICCPR and ICESCR.  

Despite this, the court held that the DoI should not have unrestricted discretion 
to deny the appellants the right to work. In light of Ubamaka, s11 is to be read 
with s5(2)(c) of the BORO, which provides that there can be no derogation from 
article 3 of the BORO. Article 3 prohibits IDT and this right is an absolute one. 
The proper test is whether IDT or a substantial and imminent risk of IDT can be 
shown (by the applicants) such that the DoI must exercise his discretion to give a 
person the permission to work. To determine whether a minimum level of severi-
ty has been reached. the court has to look at the individual circumstances of the 
applicant. The court did not need to resolve this question because three of the 
appellants (except JA who was serving a term of imprisonment) had, subsequent 
to the complaint, been permitted to work. However, the court inclined to agree 
that the position of the appellants could amount to IDT if they were denied per-
mission to work for the prolonged period of stay in Hong Kong.  

On the above basis, the Court of Final Appeal dismissed the appeal, finding there 
was no constitutional right to work in Hong Kong. However, remaining in Hong 
Kong, at times indefinitely, with no means of self-support, can amount to inhu-
man or degrading treatment. As such, this must be a factor in the consideration 
of whether to exercise discretion in affording people the right to work when the 
DoI receives individual applications for permission to work.  



 

 

HKSAR v Agara Isaiah Bishop 

Court of Appeal 
[2014] 2 HKLRD 648 
 
BORO  (Cap 383) art 10, 11
(2) 
 
Dangerous Drugs Ordinance 
(Cap 134) s57(2) 
 
UN ICCPR,  art 14 
 
ECHR, art 6 
 
Canadian Charter of Rights 
and Freedoms  
 
 

“The first point is that the 

circumstances in which the 

disclosure of an informer’s 

identity in a criminal trial 

may be justified is an 

exception - indeed the sole 

exception - to informer 

privilege.”  

Hon Stock, VP 
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Criminal law and procedure — Trafficking in danger-
ous drugs — Protection  of informer identity — Wheth-
er statutory provisions contradicted the constitutional 
right to fair trial — Common law informer privilege — 
Informer anonymity where innocence of defendant at 
stake  

The applicant was convicted of trafficking in dangerous 
drugs. The prosecution case was that, following infor-
mation given by an informer, police officers intercepted 
the applicant and found pellets of methamphetamine 
hydrochloride (“ice”) of a value of HK$151,630 secreted 
around his person. The defence argued that the appli-
cant had been set up, he agreed that he had been given 
the pellets by another person ("J") but did not know that 
they were drugs, only when he had them in his posses-
sion did J inform the police about the drugs. According 
to the applicant, J did this due to previous private dis-
putes. At trial, defence counsel made an application for 
disclosure of the informer’s name. The judge refused to 
deal with the application by referring to s.57(2) of the 
Dangerous Drugs Ordinance (Cap. 134), which provides  
anonymity to the informer unless justice cannot be 
served. On appeal, the applicant challenged the constitu-
tionality of s.57(2), as preventing him from proving his 
innocence and receiving a fair trial.  

The court contrasted the common law origin of the rule 
with s.57(2). The original rule was that, as a matter of 
public interest, an informer’s name is privileged from 
disclosure, unless ‘the disclosure…is necessary…in order 
to shew the prisoner’s innocence’ (Marks v Beyfus (1890) 
25 QBD 494). The public interest is to protect inform-
ers from revenge and encourage cooperation. This rule 
is wider than its counterpart under s.57(2), in which the 
“justice” exception only applies to any other proceedings, 
i.e. those proceedings not brought under the DDO. The 
subsequent case of The Queen v Lam Kwok Hung [1989] 2 
HKLR 182 confirmed this narrow reading of informer 
anonymity in the DDO.  This was contrasted with cases 
in England which supported judicial discretion in disclo-
sure of informer identity when key to the defence case.  
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immunity on the one hand, 

and on the other the 
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With respect constitutionality of the common law rule of informer privilege, the 
court considered two leading cases, in Canada and England respectively. In R v Leip-
ert [1997] 1 SCR 281, a drug case, the Canadian Supreme Court held that the only 
exception to informer privilege is where the disclosure is necessary to demonstrate 
the innocence of the accused. The defendant bears the burden to show the necessity 
of disclosure and the court should order as limited disclosure as necessary for justice. 
In R v H and others [2004] 2 AC 134, the House of Lords considered informer privi-
lege, and held that any material held by the prosecution should be disclosed to the 
defence. However, since there is public interest not to disclose informers’ identities, 
there can be judicial discretion in derogating from this presumption.  

The court then distilled principles from these two cases. The court commented that, 
given the high risks for informers in dangerous drugs cases, the Canadian approach, 
which creates a presumption of non-disclosure, is preferred to the English approach, 
which creates a presumption of disclosure. However, both approaches confirm that 
the common law informer privilege rule, which allows disclosure when this could 
demonstrate a defendant’s innocence, sufficiently protects the defendant’s constitu-
tional right to a fair trial. Under both approaches, if a defendant is entitled to disclo-
sure, he is entitled to it in the actual proceedings brought under the DDO. Therefore, 
s.57(2), which only permits disclosure in other proceedings not brought under the 
DDO, is inimical to a defendant’s right to a fair trial as provided in article 14 of the 
ICCPR and art 10 and 11(2) of the Hong Kong Bill of Rights.  

The court decided that the most appropriate remedy in this case is to strike down the 
whole of s.57(2) and to re-establish the common law position. With regards the par-
ticulars of the case, the application was allowed, the conviction quashed and a retrial 
ordered.  

Court of First Instance 

HCAL 78 of 2013/ 

HCAL 83 of 2013 

Basic Law  art 35, 41 

DLS UN CAT Scheme 

R v The Duty Lawyer Service, PAV v The Duty Lawyer 

Service 

Duty Lawyer Service – Torture claimants – Irrationality – 
Wednesbury unreasonableness – Whether refusal to as-
sign to the applicant a particular person as his choice of 
lawyer under the Duty Lawyer Service to represent him is 
lawful  

This is a consolidated hearing of the two applications for 
leave to apply for judicial review. The two applicants are 
torture claimants under the Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT). Each of them sought to challenge the 
decisions of the Duty Lawyer Service (DLS), which refused 



 

 

“Whether the 

Administrator would in 

the future decide to assign 

or not to assign the 

applicants’ preferred 

choice of lawyer (even if it 

is still Mr. Daly) under 

the DLS [Duty Lawyer 

Service] CAT 

[Convention Against 

Torture] Scheme for the 

USM [Unified Screening 

Mechanism] Scheme 

must also be 

predominantly fact 

sensitive.”  

Hon Au, J 
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to assign Mr. Daly to the applicant as his choice of lawyer under the DLS CAT 
Scheme to represent him in the CAT claim.  

The grounds were split into two, the ‘original grounds’ and the ‘new grounds’. The 
original grounds were considered to be identical to the previous cases of MST v The 
Duty Lawyer Service HCAL 6/2013, SR v The Duty Lawyer Service HCAL 7/2013 and 
PAV v The Duty Lawyer Service HCAL 63/2013, which the CFI dismissed because 
they were not reasonably arguable. As such the original grounds were dismissed, as 
the Administrator had taken proper note of all aspects of the request before refusing 
it.  

The new grounds posited that the Administrator had assigned Mr. Daly other new 
cases despite the suggested reason for refusing this request being performance relat-
ed. The applicants also argued that anxious scrutiny should be given to the request 
to retain Mr. Daly due to the existing solicitor-client relationship, and considering 
the apparent deviation by the Administrator in other cases, her refusal to assign Mr. 
Daly in this case was unreasonable. The applicants also argued that the decisions to 
refuse Mr. Daly as the DLS lawyer were disproportionate and unjustified under the 
Basic Law, article 45 and 41. The applicants also argued that the grounds they had 
set out were not merely academic, as although the torture claims of the applicants 
had been decided this issue had future relevance.  

The court accepted the explanation given by the Administrator as to why Mr. Daly 
had been assigned additional cases despite the overload of cases. The two extra cases 
had been unusual in their individual circumstances, one had exceptional humanitar-
ian concerns, the other a previous problematic solicitor relationship which Mr. Daly 
was attempting to remedy. Given the special circumstances and factors in those cas-
es, the court did not accept that those decisions rendered her later decisions irration-
al or unreasonable. As such the court held that the Administrator was entitled to 
take into account Mr. Daly’s performance to decide whether to assign him to more 
applicants in this case. Examining the evidence, the court held that there was suffi-
cient prima facie materials and information before the Administrator to raise the 
concern about the performance issue of Mr. Daly. 

As such, given the performance issues and the lack of other special factors, the deci-
sion to refuse to assign the applicant his choice of lawyer was reasonable despite the 
pre-existing solicitor-client relationship even after applying the anxious scrutiny test. 
Even if the rights under article 35 and 41 of the Basic Law were engaged in relation 
to assigning a duty lawyer under the DLS CAT Scheme, the decisions are propor-
tionate and justified. 

Finally the court rejected the argument that the judicial reviews were not academic. 
The court found that future applications on this issue must be case and fact-specific. 
On the above basis, the leave applications were dismissed.  

R v The Duty Lawyer Service continued 



 

 

Singh Arjun v Secretary for Justice 

Hong Kong District 
Court[2014] HKEC 371 

Racial Discrimination Ordi-
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(b) and 2(h)(i), 73E(5) 

Rules of the District Court 
(Cap 336H), o1A, o33, r3 

District Court Ordinance (Cap 

33), s73E(3),(5)(b) 
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232), s50-53 
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Civil procedure – Admissibility of expert evidence – 
Minimum threshold test of relevance and probative 
value applicable to cases under Race Discrimination 
Ordinance (Cap 602) – Statutory interpretation of 
“service” in RDO and finding of facts are exclusively 
the court’s duty – Active case management under 
Rules of District Court O 1A – Effect of undue delay 
in seeking leave 

This is the first case under the Racial Discrimination 
Ordinance (RDO) involving a public authority going to 
trial. The plaintiff, a Punjabi Indian boy who was 11 
years old at the time of the incident, was on his way 
home from school when he was involved in a scuffle 
with a Chinese lady who had tried to detain him. Po-
lice were summoned and he complained that the police 
unlawfully discriminated against him on grounds of 
race by failing to provide adequate police services, con-
travening the RDO. 

In this case, the plaintiff applied to the court to make a 
pre-trial ruling that expert evidence should be admissi-
ble in the hearing of his discrimination claim.  

First the court dealt with the general principle of the 
admissibility of expert evidence, in this case Professor 
Bowling’s report. Although s73E(5) RDO provides that 
the court is not bound to normal rules of evidence, the 
court held that the same minimum threshold test of 
relevance, probative value and cost-effectiveness applies 
to general civil cases and cases under the RDO. Given 
the special feature of proceedings under the RDO, the 
court may apply the test more generously, but must 
bear in mind that the right to a fair trial is not absolute 
and is subject to the primary objective of the just resolu-
tion of disputes having regard to the parties’ substan-
tive rights, as in o1A, Rules of the District Court. 

As such, expert evidence should be considered in terms 
of its relevancy and helpfulness. On this issue, as the 
court has the remit for statutory interpretation and fac-
tual consideration, the expert report was not helpful. 

“I am given to understand 

that this is the first case 

under the Race 

Discrimination 

Ordinance, Cap 602 

(“RDO”) involving a 

public authority to go to 

trial.”  

Ko, J 
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Singh Arjun v Secretary for Justice continued  

The plaintiff argued a distinction between “discrimination” and “racism” and that 
the expert report would be of assistance concerning the latter. The court rejected 
this argument holding that the distinction is irrelevant where the ultimate ques-
tion pivots on the finding of facts, which is also the courts exclusive duty.  

The court also recognized the need for active case management and did not accept 
the plaintiff’s justification of the delay in seeking leave for expert evidence. With-
out “the most exceptional circumstances”, the trial dates are to be followed. The 
delay in seeking leave jeopardizes the scheduled trial and results in undue delay. 

The court nevertheless recognized its relative inexperience in handling cases under 
RDO and adopted a largely sympathetic view on the admissibility of evidence. 
Thus, the court accepted the academic articles as informative of the prevalent so-
cial context, essential to the fair disposal of the case.   

Ultimately, the court disallowed the plaintiff to adduce the expert report due to its 
lack of relevance and probative value as well as the undue delay in seeking leave, 
however the court allowed the plaintiff to adduce four academic articles. 

In the subsequent hearing ([2014] 2 HKLRD 678 English Judgment) the plaintiffs 
case was dismissed by the court, on the basis that the plaintiff’s application was 
“wholly without merit”. The expert report in question did not assist the court in 
resolving factual disputes or legal issues, so even though the report was not admit-
ted, there was no question of unfair trial.  

 

ST v Betty Kwan 

Court of Appeal [2014] 
HKEC 1068 

UN CAT 

Immigration Ordinance (Cap 
115) pt VIIC 

BORO (Cap 383), art 10 

Brief Notes for Adjudicators on 

Handling Petitions Lodged by 

Unsuccesful Torture Claimants, 

para 11.1, 11.2, 15.1 

Practice Directions for Adjudi-

cators, para 6.1, 14.1 

Convention Against Torture - future risk of torture – 
oral hearings – due procedure - official discretion – 
high standards of fairness   
 
The applicant is a torture claimant from Sri Lanka. His 
torture claim failed before the Director of Immigration 
(DoI). He petitioned to the Chief Executive against the 
DoI’s decision. The petition was dismissed by the 1st 
Respondent (R1) as the adjudicator without an oral hear-
ing, with no reason given for the refusal to have an oral 
hearing. The applicant launched a judicial review 
against R1’s decision. On appeal, the main issue was 
whether an oral hearing should have been held at the 
petition stage.  

“Here, one is concerned 

with a fundamental right to 

be free from torture. …[L]ife 

and limb are potentially at 

risk, and thus a high 

standards of fairness 

required in the first place.”  

Hon Cheung, CJHC  
ST v Betty Kwan 



 

 

“It cannot be over-

emphasised that a desire to 

save time, trouble and 

expense cannot be a 

relevant consideration to 

not hold an oral hearing”  

Hon Cheung ,CJHC 
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Under the CAT Screening Process in effect at the time, the adjudicator had discre-
tion as to whether to hold an oral hearing, and guidelines on the exercise of such 
discretion were available. The main issue thus broke down into two sub-issues: (i) 
whether R1 was correct in not exercising her discretion and (ii) whether the guide-
lines were unfair. As the CAT screening mechanism was replaced after the com-
plaint had been made, the second issue was not dealt with by the court.  

The court examined the general principles on oral hearings as a question of proce-
dural fairness under common law. Where fundamental human rights are at stake, 
high standards of fairness must be observed, although it was noted that fairness is 
flexible and contextual. To reach such high standards, both parties must be able to 
make effective or worthwhile representations. Oral hearings are sufficient, though 
not always necessary, for such representations. 

Material factual disputes are one of, but not the only, reason for holding an oral 
hearing. The purpose of holding an oral hearing is not only to assist the adjudica-
tor, but also to reflect the applicant/defendant’s legitimate interest in being able 
to participate in the decision-making process.  

The court found that due to the nature of torture claims, high standards of fair-
ness must be observed, constrained by such high standards the adjudicator must 
adopt an active role in screening torture claims. If the adjudicator cannot play an 
active role through reading the papers, or there are elements of the claim which 
require elucidation or are unclear, an oral hearing should be held. The adjudica-
tor must also consider whether there is any advantage in holding an oral hearing, 
for instance, that an oral hearing may afford greater flexibility, that written submis-
sions may not be of good quality, and that some arguments (e.g. intricate points of 
law) may be best dealt with orally. Finally, the following factors are not reasons for 
refusing an oral hearing: (i) time-saving, (ii) that the claim lacks merits, and (iii) 
that the Director’s officer has already interviewed the claimant before the petition.  

In relation to the present case, the applicant claimed a future risk upon return to 
Sri lanka, providing relevant country information to support this claim. However, 
R1 assessed the applicant’s future risk with reference to two UK torture claim cas-
es. The court accepted that failure to notify the applicant of the use of particular 
cases meant that full submissions were not given, which could have been remedied 
with an oral hearing. As such this did not satisfy high standards of fairness and 
consequently R1 had erred in using her discretion to refuse an oral hearing. 
Therefore, the court quashed R1’s decision and ordered a re-hearing of the appli-
cant’s petition.  

ST v Betty Kwan continued 
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International Cases 

Garrie v Janus Joan Inc 

Canada: Ontario Hu-
man Rights Tribunal 

[2014] OHRTD No 281 

Human Rights Code RSO, c 
H19, s5, 9, 34, 45(2) 

Canadian Charter of Rights 

and Freedoms, s15 

Equality Rights Statute Law 

Amendment Act, c64, s14 

Employment Standards Act 

RSO, c137, s24 

Courts of Justice Act RSO, 
c43, s129(1) 

Bankruptcy and Insolvency 

Act RSC , cB-3 

Workplace Discrimination – Whether the Respondent’s 

differential pay practice between disabled workers and 

non-disabled workers is discriminatory on the basis of 

disability  

The applicant had a developmental disability and worked 
for the respondent, a packaging company, for ten years 
until her termination in 2009. Represented by her moth-
er, she filed an application under s.34 Human Rights 
Code against the respondent on the ground of discrimina-
tion in her employment terms which were on the basis of 
her disability. The application alleged that for the dura-
tion of her employment, she and other employees with 
developmental disabilities, were paid a training honorari-
um of $1.00 to 1.25 per hour, while general labourers per-
forming substantially similar work were paid the statutory 
minimum wage. The applicant sought compensation for 
lost income and damages for injury to her dignity caused 
by the discriminatory pay system.  

The Ontario Human Rights Tribunal (tribunal) consid-
ered whether the respondent’s differential pay practice 
was discriminatory on the basis of disability.  

The tribunal found that it was likely that the respondent 
set the honorarium level just below the threshold to ena-
ble workers to remain eligible for social welfare payments.  
However, the tribunal held that this did not change the 
fundamental fact that general labourers with developmen-
tal disabilities were paid less than non-disabled general 
labourers for performing substantially similar work solely 
based upon their disabilities. 

Therefore, for the following reasons, the tribunal found 
that the respondent’s differential pay practice was discrim-
inatory and had the effect of imposing an arbitrary disad-
vantage on the applicant and other disabled workers on 
the basis of their developmental disabilities.  

The tribunal found that in paying the applicant and other 
disabled general labourers below the minimum wage, this 

“I find that there was a 

distinction based on 

disability because the 

respondent paid the 

applicant and other general 

labourers with 

developmental disabilities 

less than the general 

labourers who did not have 

developmental disabilities 

for performing substantially 

similar work solely because 

the former group of workers 

had developmental 

disabilities.”  

Ontario Human Rights 

Tribunal 
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was by its very nature, an affront to their dignity and a significant disadvantage. 
The tribunal emphasized that minimum wage legislation guarantees, regardless of 
ability or occupation, a minimum compensation that any human should receive if 
they are employed. 

The tribunal also found that the respondent's practice of classifying and referring 
to the applicant and other general labourers with developmental disabilities as 
“trainees”, while referring to the non-disabled general labourers as “employees”, a 
further affront to dignity. 

Furthermore, the respondent failed to contribute appropriate employment taxes 
for those with developmental disabilities, in contrast with other employees, which 
directly affected eligibility for pension payments. The tribunal noted that this was 
another disadvantage suffered by the applicant due to the differential treatment. 

The tribunal allowed the application and held that the respondent’s conduct was 
discriminatory and constituted a serious violation of the Code. The tribunal found 
that the applicant had been discriminated against due to her disability and award-
ed the applicant damages of $186,737.87 (CA) for lost employment income, post-
employment lost income, and injury to dignity. This compensation reflected the 
serious nature of the violation of the Code, the particular circumstances of the ap-
plicant and the recognized the right to be free from discrimination.  

Due to the circumstances of the case, the tribunal also referred the issue to the On-
tario Human Rights Commission for investigation as to the extent of the practice 
of discriminatory pay schemes in the region. 

Garrie v Janus Joan Inc continued 

“the respondent’s decision 

to blatantly breach the 

ESA by paying the 

applicant and other 

general labourers with 

developmental disabilities 

below the minimum wage 

was, by its very nature, an 

affront to their dignity and 

a disadvantage”  

Ontario Human Rights 
Tribunal 

Google Spain SL and Google Inc v AEPD and Mario 

Costeja Gonzalez 

Personal data — Processing of personal data – Internet 
search engines obligation to remove links to personal 
data – Extent of the right to request personal infor-
mation no longer be identified in a list of results – The 
right to be forgotten  

Mr Costeja Gonzalez, a Spanish national, lodged a com-
plaint to the Spanish Data Protection Agency (“AEPD”) 
complaining that when an internet user entered the com-
plainant’s name in the search engine of Google, the list of 
results displayed links to two pages of La Vanguardia’s 
newspaper, of 19 January and 9 March 1998 respectively, 
that contain announcements mentioning the complain-
ant’s name relating to a real-estate auction connected with  

European Court of Jus-
tice 

[2014] EUECJ c-131/12 
(13 May 2014) 

EU, Charter of Fundamental 
Rights, article 7 and 8 

EU, Data Protection Di-

rective 95/46/EC (24 Octo-

ber 1995) article 2(b)(d), 4(1)

(a)(c), 12(b), 14(1)  
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bankruptcy proceedings. He requested that La Vanguardia be required to remove 
or alter those pages and Google Spain or Google Inc be required to remove or 
conceal the personal data relating to him so that the pages ceased to be included 
in the search results. 

In July 2010, the AEPD rejected the request relating to La Vanguardia but upheld 
the other complaint ordering Google Inc to adopt the measures necessary to with-
draw the personal data relating to the complainant from its index. Google ap-
pealed this decision, and several questions relating to the interpretation of the EU 
Data Protection Directive (Directive) and the right to privacy in the EU Charter 
were referred for a preliminary ruling to the European Court of Justice (ECJ). The 
ECJ thus considered whether the search engine was involved in ‘processing per-
sonal data’, whether the search engine was the data controller, whether jurisdic-
tion extended to international web-based companies, whether the search engine 
had responsibility for removing links to personal data and when that should be 
exercised and whether there was a “right to be forgotten”. 

The court held that search engines, through identification, catalogue and dissemi-
nation, were involved with processing personal data. Furthermore, the court held 
that since the operator of the search engine determines the purpose and means of 
such activity and thus the public output of processing of personal data, it must be 
regarded as the data controller. As such search engines are covered by the Di-
rective.  

The court considered the domestic subsidiaries which companies set up to facili-
tate business meant that domestic and regional laws and regulations had jurisdic-
tion over international search engines. The court emphasized the decisive role 
played by the search engine in disseminating personal data on the internet and 
the potential seriousness of the interference it may cause. Thus the court held that 
search engines were responsible for links to personal data and that official bodies 
could order the search engine to remove such links even where the target page is 
lawful. 

The court essentially affirmed “the right to be forgotten”, agreeing that a person 
has a right to request that links to personal information is no longer included in 
search engine results. The court held that this right overrides economic interests 
and the interest of the general public in having access to information, although 
this requires consideration of the legitimacy of maintaining public access to the 
information. 

Applying these findings to the present case, the court held that given the sensitivi-
ty of the information contained in those announcements and the fact that its ini-
tial publication had taken place 16 years earlier, the person in question estab-
lished a right to request that the personal information should no longer be made 
available to the general public by means of such a list of results. 

Google Spain and Google Inc continued 

“... in the light of his 

fundamental rights under 

Articles 7 and 8 of the 

Charter, …those rights 

override, as a rule, not only 

the economic interest of the 

operator of the search 

engine but also the interest 

of the general public in 

having access to that 

information upon a search 

relating to the data 

subject’s name.” 

EUECJ 
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“I think that almost 

thirteen years after 

delivery, with a very 

narrow majority, of the 

judgment in Al-Adsani v. 

the United Kingdom [GC], 

no. 35763/97, ECHR 

2001‑XI, during which 

the subject matter has been 

the subject of very 

significant developments, 

the case should have been 

relinquished to the Grand 

Chamber in order to give it 

the opportunity to consider 

whether Al‑Adsani still 

remains good law. “ 

Bianku, J 

Jones and Ors v the United Kingdom 

Torture — State immunity — Right to a fair trial — 
Criminal proceedings — Access to court — Margin of 
appreciation — Proportionality  

Jones and others sued the Kingdom of Saudi Arabia and 
some named officials for torture during their stay in Sau-
di Arabia in 2001 and 2002. The applicants lost their 
case in the House of Lords in 2006 on the grounds that 
Saudi Arabia and its officials enjoyed state immunity 
under s1(1) of the State Immunity Act 1978.  

The applicants commenced proceedings at the European 
Court of Human Rights on the basis that by allowing 
state immunity to Saudi Arabia and the relevant offi-
cials, their right to access justice had been disproportion-
ately interfered with.  

There were primarily two questions that needed to be 
answered by the court. Firstly, whether the international 
crime of torture as jus cogens was enough to justify an ex-
ception to the doctrine of state immunity. Secondly, 
whether the acts of the alleged state officials fell within 
the ambit of ‘state acts’ and thus enjoyed immunity from 
civil suit. It should be noted that the question here was 
not about whether torture was inflicted upon the appli-
cants, but rather a procedural issue of whether the appli-
cants could claim damages in a civil claim by suing a for-
eign government and it’s officials in a domestic court.  

By a majority decision (5/7) the court followed the 2001 
closely divided decision Al-Adsani v United Kingdom No. 
35763/97, ECHR 2001 XI and decided that the right to 
justice is not absolute and may be subjected to limita-
tions. There is a need to balance between protection of 
one’s right and respect of contracting states’ sovereignty. 
The proportionality test had to be engaged in such situa-
tions to weigh the two considerations. The court held 
that granting state immunity does pursue a legitimate 
aim as it promotes good relations between states, and is 
a generally recognized rule of public international law. 
Even though there has been much discussion in the in-
ternational community, the court stated that a jus cogens 
state immunity exception does not exist at the moment. 
Thus the applicants’ action concerning the Saudi 

European Court of Hu-
man Rights 

No 34356/06 and 
40528/06, ECHR 2014 

ECHR 1950, Article 6 
 
UN Vienna Convention, arti-
cle 31 § 3 (c)  
 
UN Jurisdictional Immunities 
Convention  
 
UN CAT 1984, s1, 2, 4, 14 
 
International Law Commis-
sion’s Draft Articles on Re-
sponsibility of States for Inter-
nationally Wrongful Acts 
2004, article 5, 6  
 
State Immunity Act 1978 s1
(1) 
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Arabian government was unsuccessful. As for the action concerning the Saudi Ara-
bian officials, the court noted that since acts cannot be carried out by a state per se, 
but rather only by their officials, thus where immunity can be invoked by the state 
then immunity must extend to the acts of state officials. Otherwise, state immunity 
would be nullified by suing named officials. As such, the action against the named 
officials was also unsuccessful.  

In a concurring judgment, Judge Bianku was cautious about the applicability of the 
Al-Adsani case as it was decided by a narrow majority some years ago. The judge was 
of the opinion that the case therefore should have been referred to the Grand 
Chamber for consideration about whether the case remained good law. 
 

In a dissenting judgment, Judge Kalaydjieva could not reconcile the justification 
which allowed state immunity in cases of redress for torture, but waived immunity 
and found violation of right to access court in cases involving disputes over employ-
ment. Judge Kalaydjieva considered that the simplistic adoption of the general ap-
proach in Al-Adsani could create a loophole for perpetrators of torture to exploit.  

Jones and Ors v the United Kingdom continued 

“The provision of the Act 

which acknowledges 

"ambiguities" and the 

context of the 1996 

Amending Act, which 

referred to persons of 

"indeterminate sex", are a 

sufficient indication that 

the Act recognises that, as 

this Court observed in AB 

v Western Australia[16], 

"the sex of a person is 

not ... in every case 

unequivocally male or 

female." 

French, CJ  
Hayne, Kiefel, Bell, 

Keane, JJ 
NSW Registrar of 
Births, Deaths and 
Marriages v Norrie 

NSW Registrar of Births, Deaths and Marriages v 

Norrie  

High Court of Australia 
[2014] HCA 11 (2 April 
2014)  
 
Births, Deaths and Marriag-

es Registration Act (NSW), s 

32A, 32DA, 32DB, 32DC, 

32J 

Transgender (Anti-

Discrimination and Other 

Acts Amendment) Act 1996 

(NSW) 

Courts and Crimes Legisla-

tion Amendment Act 2008  

 

Statutory Interpretation –  inconclusive sex affirma-
tion procedure – registration of change of sex under 
Act – whether Registrar has power to register change 
of sex to "non-specific" 

The respondent, who was born male, underwent a “sex 
affirmation procedure”; yet the surgery did not resolve 
the respondent’s biological or psychological sexual am-
biguity. The respondent applied to the appellant, NSW 
Registrar of Births, Deaths, and Marriages, for their sex 
to be registered as “non-specific”.  

The respondent’s action was unsuccessful in the NSW 
Administrative Decisions Tribunal on the grounds that 
Births, Deaths and Marriages Registration Act (“the 
Act”) is predicated on an assumption that all people 
can be classified into two distinct and plainly identifia-
ble sexes, male and female. On appeal, the court found 
in favour of the respondent on the grounds that the 
Act contemplated that a person might be assigned to a 
specific category of  sexual identification other than   

http://www.austlii.edu.au/au/cases/cth/HCA/2014/11.html#fn16
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“The Act does not require 

that people who, having 

undergone a sex 

affirmation procedure, 

remain of indeterminate 

sex – that is, neither male 

nor female – must be 

registered, inaccurately, as 

one or the other. The Act 

itself recognizes that a 

person may be other than 

male or female and 

therefore may be taken to 

permit the registration 

sought, as "non-specific". ” 

French, CJ  
Hayne, Kiefel, Bell, 

Keane, JJ 

NSW Registrar of Births, Deaths and Marriages v Norrie 

continued  

male or female such as "intersex", "transgender" or "androgynous”.  

The primary question in the appeal was therefore whether the Act confers onto the 
appellant the power to record the respondent’s sex as ‘non-specific’ in the Register.  

To place this question in context, the Act specifies that the recording of changes of 
sex is a registrable event. Yet the Act relates the process of ‘sexual affirmation’ 
through its purpose and not through its outcome. As such there is no reference to 
the procedure being successful or otherwise. Indeed, further than this, it does not 
require the job of the Registrar to include moral, or medical, judgments on the 
outcome of the procedures involved. The Act also makes clear in other sections 
that there is legal recognition of those of ‘indeterminate sex’.  

The appellant argued that, as Registrar, his powers were confined to identifying 
someone as either male or female. The Act specified a limited definition of ‘sex’ 
and this could not be circumvented. The Registrar argued that by introducing wid-
er categories of ‘sex’, confusion would ensue.  

The respondent however said that the Register must reflect the truth, and to assign 
a particular gender in this case would be inaccurate. This assertion was support by 
medical evidence. The respondent argued that the Act did not require the alloca-
tion of either male or female, but rather, the language was such that someone 
could be identified as ‘intersex’ or ‘transgender’. 

The courts decision was based on a statutory interpretation of s32A of the Act. The 
court decided that the wording of the Act recognized that a person’s sex can be in-
determinate. The court accepted the appellant’s submission that the Act recognized 
that only male and female are registrable classes of sex, but that did not mean that 
the appellant could inaccurately apply this classification to everyone. Although it 
was unnecessary to contemplate the existence of categories of sex other than male 
and female or assign them particular names, the Act recognized there could be am-
biguities and thus the respondent can be classified as “non-specific” given the con-
text.  

The court also noted that although there might be scenarios where the sex of a per-
son is relevant and significant in the formulation of legal relations, yet such scenar-
ios are highly uncommon, except perhaps for marriage. As no statute was identi-
fied that could not be construed so as to operate as intended if a person registers 
his/her sex as “non-specific”, this argument of the appellant was unsuccessful as 
well.  

Thus the court handed down a unanimous decision for the respondent and stated 
that the Register had the power to record the respondent’s sex as “non-specific”.  
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“We should not let the 

comparative benevolence of 

the living arrangements 

with which we are 

concerned blind us to their 

essential character if 

indeed that constitutes a 

deprivation of liberty…A 

gilded cage is still a cage.” 

Hale, Lady 

P v Cheshire West and Chester Council and another; 

P and Q v Surrey County Council  

UK Supreme Court 
[2014] UKSC 19  
 

Care Standards Act 2000  
 
Children Act 1989, s31(3) 
 
Human Rights Act 1998, s2
(1) 
 
Mental Health Act 1959, s5
(1)   
 
Mental Health Act 1983, 
s131(1)  
 
Mental Capacity Act 2005, 
ss 5, 6(5), 64(5)   
 
Mental Health Act 2007, ss 
4A, 4B, 16(2)(a), 21A and 
Schedule A1  
 
ECHR arts 1, 3, 5(1), 5(4) 
 
UN CRPD  

 

Deprivation of liberty – Mentally incapacitated persons 
– Criteria for judging whether the living arrangements 
made for a mentally incapacitated person amount to a 
deprivation of liberty  

In P v Cheshire West and Chester Council, P was a 38-year-
old man who was born with cerebral palsy and Down’s 
syndrome and required 24 hour care to meet his personal 
needs. Later in life, the local authority arranged for P to 
live in Z house. The staff there helped him with all the 
activities of daily living and intervened when he exhibited 
challenging behaviour. Based on these observations, 
Baker J in the Court of Protection held that P was being 
deprived of his liberty although this was in P’s best inter-
ests. The Court of Appeal disagreed that there was depri-
vation of liberty. Munby LJ developed the concept of 
“relative normality” and considered it appropriate to 
compare P’s life with that which another person of P’s 
age and characteristics might normally expect to lead.  

In P and Q v Surrey County Council, P (“MIG”) and Q 
(“MEG”) were sisters who both had varying degrees of 
learning disabilities. They were removed from home after 
being ill-treated and neglected there. MIG, lived with a 
foster mother who provided intensive support for most 
aspects of her daily living and who would, if necessary, 
restrain her from leaving home by herself. MEG, aged 17, 
was moved to a residential home where she was subject to 
continuous supervision and control. She was accompa-
nied by staff whenever she left and led a much fuller so-
cial life than her sister. In the Court of Protection, it was 
held that that the sisters’ living arrangements were in 
their best interests and did not amount to a deprivation 
of liberty. The Court of Appeal concurred. Wilson LJ 
adopted Munby LJ’s “relative normality” approach and 
stressed that the sisters were leading lives which were 
more fulfilled than the lives they might have at home, 
also noting the absence of any objection to their present 
accommodation.    
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“it is axiomatic that people 

with disabilities, both 

mental and physical, have 

the same human rights as 

the rest of the human race. 

It may be that those rights 

have sometimes to be 

limited or restricted 

because of their disabilities, 

but the starting point 

should be the same as that 

for everyone else. This 

flows inexorably from the 

universal character of 

human rights, founded on 

the inherent dignity of all 

human beings”  

Hale, Lady 

P and Ors continued 

In the leading judgment of the court, Lady Hale considered ECHR jurisprudence 
and summarized that a deprivation of liberty comprises of three components: (a) 
the objective component of confinement in a particular restricted place for a not 
negligible length of time; (b) the subjective component of lack of valid consent; and 
(c) the attribution of responsibility to the state.   

Lady Hale rejected the “relative normality” approach adopted by the Court of Ap-
peal in both cases and emphasized that deprivation of liberty must be the same for 
everyone, regardless of mental or physical disabilities. She considered that depriva-
tion of liberty involved continuous supervision and control without the freedom to 
leave, regardless of factors such as the purpose of confinement, compliance or lack 
of objection, and the quality of living arrangements.  

Applying her conclusions to the facts, Lady Hale found that in both cases the com-
plainants were under the complete supervision and control of their carers and as 
such, declarations of deprivation of liberty should be made.  

This finding was disputed in a dissenting judgments by Lord Carnwath and Lord 
Hodge, who favoured a more case-specific approach over a universal test applicable 
to all. They argued that ECHR jurisprudence tended to be on a case-by-case basis 
and they were concerned that deprivation of liberty would be out of touch with its 
ordinary meaning if applied to placements in an ordinary home environment.  

Lord Neuberger agreed with Lady Hale’s analysis. He expressed a preference for a 
focussed test in the field of mental health and supported adopting Lady Hale’s ap-
proach unless there was good reason not to do so. He argued that the universality 
of human rights should be upheld and a person who lacks capacity to object 
should be afforded the same protection as any other and that a person confined to 
a domestic home as opposed to a hospital or other institution should not be pre-
vented from complaining of deprivation of liberty. He also pointed out that initial 
approval of the living arrangements by a court does not justify the deprivation of 
liberty for a potentially unlimited future.  

By a 4:3 majority, the court allowed both appeals, that there had been a depriva-
tion of liberty and this must be regularly and independently monitored to ensure 
the arrangements remained appropriate.  
 
It should be noted that it was not suggested at any point that the care or living ar-
rangements for these people were inappropriate, rather it was considered that  
when there was a deprivation of liberty there must be heightened scrutiny to en-
sure that this remained justifiable and appropriate.  Classifying cases such as these 
as a deprivation of liberty therefore meant that high scrutiny would accompany 
care arrangements. 
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“that the first state in 

which asylum is claimed 

should normally be 

required to deal with 

the application and, 

where the application is 

successful, to cater for 

the refugee’s needs is 

not only obvious, it is 

fundamental to an 

effective and 

comprehensive system 

of refugee protection.”  

Kerr, Lord 

R (on the application of EM (Eritrea)) v Secretary of 

State for the Home Department 

UK Supreme Court 
[2014] UKSC 12 

Asylum and Immigration 
(Treatment of Claimants 
etc) Act 2004, sched3 pt2, 
para 5(4)  

Human Rights Act 1998, s6 

Nationality, Immigration 
and Asylum Act 2002, s 82, 
92(4)(a) 

EU, Charter of Fundamen-
tal Rights, articles 4, 51  

UN International Conven-
tion relating to the Status of 
Refugees 

Council Directive 2003/9/
EC, articles 13(1), 13(2) 

Council Directive 2004/83/
EC, articles 26-29, 31, 33 

Council Regulation 
343/2003, articles 2(a), 2(d), 
3(2), 7 

ECHR, article 3  

Treaty on the European 
Union, article 17(1), 63(1)  

Asylum seeking – Application of Council Regulation 
343/2003 (“Dublin II Regulation”) – Return of asylum 
seekers to the country of first arrival – Whether system-
ic deficiencies in the asylum procedure and reception 
conditions of the country of first arrival constitute the 
sole basis for preventing return  
 

Among the four appellants in this conjoined hearing, 
two were asylum seekers (EH and EM) and two were rec-
ognized refugees (AE and MA). All of them first claimed 
asylum in Italy and subsequently travelled to the UK and 
claimed asylum there. Under Council Regulation 
343/2003 (Dublin II Regulation), asylum claims must be 
processed and acted on by the member state of the EU in 
which an asylum seeker first arrived. The UK Home Sec-
retary therefore proposed to return all four appellants to 
Italy, identified as the member state responsible. Howev-
er, for various reasons the appellants claimed that they 
would be exposed to the risk of inhuman or degrading 
treatment on return to Italy, contrary to article 3 of the 
ECHR, such as inadequate post-refugee status determina-
tion support, constructive homelessness and vulnerability 
to attack from the public. They therefore sought to ap-
peal the decision to remove them under s82 of the Na-
tionality, Immigration and Asylum Act 2002. The Home 
Secretary certified their claims as “clearly unfounded” 
and subsequently set removal directions. The appellants 
launched judicial review proceedings to challenge both 
the certification of their claims and the removal direc-
tions.     

The Court of Appeal sat as a first instance court in the 
cases of AE and EH and in its appellate jurisdiction in 
the cases of EM and MA. It ultimately found that Euro-
pean caselaw created precedent which necessitated a sys-
temic deficiency in the asylum procedure and reception 
conditions of the country of first arrival to prevent re-
turn to that country under the Dublin II Regulation. As 
such, the appellants fell short of establishing their case 
and their claims were maintained to be clearly unfound-
ed. 
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“A person applying for 

asylum in a member state 

might be able to establish 

conclusively that he would 

be at substantial risk of 

being treated in a manner 

incompatible with his 

fundamental rights if 

returned to a listed country 

but because that risk did 

not arise from so-called 

systemic deficiencies it 

could not operate to 

prevent his enforced return 

to that country. That 

would be, to say the least, 

a remarkable conclusion.” 

Kerr, Lord 

R (on the application of EM (Eritrea)) v Secretary of State for 

the Home Department continued 

The Supreme Court recognized that there was a presumption that a country signa-
tory to the Dublin II Regulation would comply with international obligations, but 
emphasized that this presumption was not only rebutted by a systemic deficiency. A 
violation of article 3 rights was not intrinsically dependent upon systemic short-
comings. On a closer reading of European jurisprudence, Lord Kerr came to a dif-
ferent conclusion to the Court of Appeal’s. He interpreted the CJEU’s decision as 
recognizing that systemic deficiencies could provide substantial grounds for estab-
lishing a real risk of inhuman or degrading treatment, but that they were not the 
only factor that would prove that violation of fundamental rights would operate to 
prevent a transfer. He also opined that the pre-condition of a systemic failure was 
lacking in doctrinal support, difficult for asylum seekers to fulfil and artificial in its 
narrow definition.  

His Lordship then affirmed the correct approach to be that articulated in Soering v 
United Kingdom (1989) 161 ECtHR (ser. A), which prohibited removal of a person to 
another country if it was shown that there was a real risk of subjecting the person 
transferred to treatment contrary to article 3 of ECHR. He underscored that the 
UK, as an EU member state, had a positive duty to protect the fundamental rights 
of asylum seekers under the EU Charter, though a significant evidential presump-
tion of compliance was to be taken into account in assessing a real risk of breach of 
article 3 rights in a fellow member state.  

Applying what he deemed to be the correct approach to the present cases, Lord 
Kerr ruled that the cases of EM and MA had not been correctly disposed of by the 
first instance judges. In both cases the Judges had focused disproportionately upon 
the necessity of finding a systematic breach. Lord Kerr reinforced that all circum-
stances of an individual case, including the claimant’s personal situation and the 
practical realities of the receiving country, were relevant to the inquiry of whether 
there was a real risk of breach of fundamental rights on the claimant’s return.  

Before concluding the judgment, Lord Kerr dealt with residual matters swiftly. He 
recognized the UNHCR’s expertise in the field of asylum and refugee law and rea-
soned that the UNHCR’s reports should form part of the overall examination of 
each case’s particular circumstances. He also deemed the Dublin II Regulation to 
be applicable to any third country national who made an application for asylum. 
Accordingly, its provisions applied to all four appellants, whether they were previ-
ously accorded refugee status in Italy or not.  

The court remitted all four cases to the Administrative Court for an individual as-
sessment of whether there was a real possibility that, if returned to Italy, the appel-
lants would be subject to treatment in violation of the ECHR. 
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“If it turns out that there is 

a legal obstacle to actual 

removal, for example 

because of Convention 

rights which cannot be 

infringed, that does not 

alter the fact he is a person 

whose presence is not 

conducive to the public 

good.”  

Hughes, Lord 

R (on the application of Fitzroy George) v Secretary 

of State for the Home Department 

UK Supreme Court 
[2014] UKSC 28 
 
ECHR, article 8  
 
Immigration Act 1971 s3, 5

(1)(2) 

Nationality, Immigration 

and Asylum Act 2002, s76(1)  

Immigration and Asylum 

Act 1999, s10  

UK Borders Act 2007, s32  

 

Immigration – Statutory construction – Deportation 
order – Revocation of deportation order – Reinstate-
ment of indefinite leave to remain – Immigration Act 
1971  
 
The respondent, a foreign national, was granted indefi-
nite leave to remain in the United Kingdom. He later 
committed various criminal offences and was sentenced 
to imprisonment. Under section 5(1) of the Immigration 
Act 1971, the UK Home Secretary made a deportation 
order against him as it would be “conducive to the public 
good” under section 3 of the Act. His indefinite leave to 
remain was invalidated as a result of the deportation or-
der under section 5(2). The deportation order was later 
revoked upon the respondent’s successful appeal to the 
Upper Tribunal on the grounds that his rights under arti-
cle 8 of the ECHR were infringed. The Home Secretary, 
however, refused to reinstate the respondent’s indefinite 
leave to remain, substituting it with temporary discretion-
ary leave.   

The respondent applied for judicial review of the Home 
Secretary’s refusal, arguing that his original indefinite 
leave to remain should have been reinstated. These argu-
ments were accepted at initial appeal hearings. The Home 
Secretary appealed and the question before the Supreme 
Court was ultimately then a matter of statutory construc-
tion, namely, whether Parliament intended that the in-
definite leave to remain would be revived if the deporta-
tion order invalidating it was revoked.  

The statutory position of the Immigration Act 1971 was 
reviewed, with particular consideration for the wording 
of the legislation.  

The respondent argued that the wording of s5(1) and 5(2) 
required that at the revocation of the deportation order 
the previous position must be reinstated, namely the in-
definite leave to remain should be revived. The respond-
ent also argued that the wording of the Nationality, Im-
migration and Asylum Act 2002 s76(1) and other legisla-
tion supported this reading of the 1971 Act. 
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However, Lord Hughes JSC interpreted the statute as prospective instead of retro-
spective. He also considered that if Parliament had intended for leave to remain to be 
revived at the revocation of a deportation order, it would explicitly say so.  Indeed, 
the Draft Immigration Rules also supported this interpretation.  

The Supreme Court considered that other Acts which gave definite powers of revoca-
tion of indefinite leave to remain in the circumstance of a failed deportation order 
were not demonstrable of a presupposition of the revival of the indefinite leave to 
remain.   

The appeal by the Home Secretary was allowed. Construed according to its natural 
meaning, if a deportation order made under s3 Immigration Act 1971 is revoked, the 
invalidation of any indefinite leave to remain would not be retrospectively undone. 
Therefore, with regards the particulars of this case, the Secretary of State was perfect-
ly proper to grant successive limited leave, rather than reinstate the previous indefi-
nite leave to remain.  

R ( on the application of Fitzroy George) v Secretary of State 

for the Home Department continued 
“If a deportation order 

cannot be made, it may 

make good sense to alter his 

status from indefinite leave 

to remain to limited, or, 

more likely, conditional 

leave, which may give scope 

for control of his activities in 

the public interest.”  

Hughes, Lord 
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